IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANI ELLE BUCKALEW : CVIL ACTI ON
V.
EBI COVPANI ES and ORI ON CAPI TAL ; NO. 01-3232

MEMORANDUM

WALDMVAN, J. June 5, 2002
Plaintiff has asserted parallel clains under the
Anmericans with Disabilities Act ("ADA") and the Pennsyl vani a
Human Rel ations Act ("PHRA"). She alleges that defendants failed
to accommodate her disability and retaliated agai nst her for
seeki ng accommpdation.! Presently before the court is
def endants' Mdtion to Dismss plaintiff's clains pursuant to Fed.
R Cv. P. 12(b)(6) as tine barred.
Dismssal is appropriate when it clearly appears that
plaintiff can prove no set of facts in support of a claimwhich

would entitle her to relief. See Conley v. G bson, 355 U S 41,

45-46 (1957); Robb v. Gty of Philadel phia, 733 F.2d 286, 290 (3d

! In the original conplaint, plaintiff named EBI Conpani es
as the only defendant. On Cctober 17, 2001 plaintiff filed an
anmended conpl ai nt nam ng both EBI Conpanies and Orion Capital as
defendants. Plaintiff alleged that Orion was EBlI's parent. |t
appears that EBI Conpanies is actually a trade nane used by
Oion. It may be noted that if EBI were a distinct entity,
plaintiff has alleged no facts to establish a claimfor parental
corporate liability. Thus, although the court will refer to
defendants in the plural consistent with the caption and
allegation that "Plaintiff was enployed by Defendants," it
appears Orion is the sole defendant in interest.



Cr. 1984). Such a notion tests the legal sufficiency of a claim
whil e accepting the veracity of the claimant's allegations. See

Markowtz v. Northeast Land Co., 906 F.2d 100, 103 (3d Gr.

1990); Sturmv. dark, 835 F.2d 1009, 1011 (3d Cr. 1987);

Wnterberg v. CNA Ins. Co., 868 F. Supp. 713, 718 (E.D. Pa.

1994), aff'd, 72 F.3d 318 (3d Cir. 1995). A court nmay also

consider matters of public record. See Churchill v. Star Enter.

183 F. 3d 184, 190 n.5 (3d Gr. 1999); Beverly Enter., Inc. v.

Trunp, 182 F.3d 183, 190 n.3 (3d Gr. 1999), cert. denied, 120 S

. 795 (2000). 1In assessing a notion to dismss, however, a
court is not required to credit bald assertions or |egal

conclusions contained in the conplaint. See CGeneral Mtors Corp.

V. New A.C. Chevrolet, Inc., 263 F.3d 296, 333 (3d CGr. 2001);

Kost v. Kozakiewicz, 1 F.3d 176, 183 (3d Cr. 1993); In re CD Now

Inc. Securities Litigation, 138 F. Supp. 2d 624, 632 (E. D. Pa.

2001). A conplaint may be dism ssed when the facts all eged and
the reasonable inferences therefromare legally insufficient to

support the relief sought. See Pennsylvania ex rel. Zinmermn v.

Pepsi Co., Inc., 836 F.2d 173, 179 (3d Cr. 1988).

A claimmay be dism ssed as tine-barred where it is
clear fromthe conplaint that the applicable statute of

l[imtations has | apsed. See Gshiver v. Levin, Fishbein, Sedran &

Berman, 38 F.3d 1380, 1384 n.1 (3d Cir. 1994); CGto v.

Bri dgewat er Township Police Dep't, 892 F.2d 23, 25 (3d Cir.




1989); Elliott, Reihner, Siedzikowski & Egan, P.C V.

Pennsyl vani a Enpl oyees Benefit Trust Fund, 161 F. Supp. 2d 413,

420 (E.D. Pa. 2001); Jaramllo v. Experion Info. Solutions, Inc.,

155 F. Supp. 2d 356, 358 (E.D. Pa. 2001); Ariznendi v. lLawson,

914 F. Supp. 1157, 1160 (E.D. Pa. 1996).

The pertinent facts as alleged by plaintiffs are as
fol |l ow

Plaintiff was enpl oyed in defendants' workers
conpensati on underwiting business as a data entry speciali st
fromMay 1, 1995 to February 12, 1999. |In May 1998, plaintiff
began wearing a wist brace at work. Her supervisor, Kathy
Tennett, observed this and set up an appoi ntnent for plaintiff
with Dr. Scott Kozin, defendants' workers conpensati on doctor
who di agnosed plaintiff with tendinitis and referred her to
physi cal therapy. The physical therapists examned plaintiff's
work station and sent a letter to Maria Miurray, the branch
manager, recomendi ng changes to alleviate her condition.
Defendants install ed a desk extension and curved style keyboard.
The extension, however, was installed w thout neasuring
plaintiff's height and exacerbated her pain. Defendants failed
toinstall a wist rest, sliding keyboard tray, and a chair with
adj ust abl e height and arnrests as the therapists had al so

reconmended.



Ms. Tennett and Kelly Romaniello of the human resources
departnment advised plaintiff that a new chair woul d be ordered
but it was not. In early October 1998, the pain in plaintiff's
wists becane worse, and she asked Ms. Tennett to order the wi st
rest. M. Tennett approached Geral d Poppke, the | oss prevention
supervisor, to order the wist rest. M. Poppke provided a piece
of nouse pad rather than order a proper wist rest.

On Cctober 29, 1998, plaintiff saw Dr. Kozin who gave
her a left wist injection. Because of the pain in her wists,
plaintiff stopped working on Novenber 7, 1998. June Breit, a
caseworker, directed plaintiff to return to work on Novenber 24,
1998. Upon her return plaintiff was in pain and renai ned out of
work until she was again directed to return on January 26, 1999.
After examning plaintiff and speaking with her therapist on
January 25, 1999, Dr. Kozin had concluded she could return to
work. Margery Lockhart, plaintiff's physical therapist, had
prepared a report recomending plaintiff work for four hours each
day for two weeks, followed by two weeks at six hours per day and
then full-tinme.

Plaintiff was placed in a new work area upon returning.
Her desk was hi gher and her bins were placed on top of a filing
cabinet. Plaintiff thus had to reach nore than she had before.

She conpl ained to Janice More, plaintiff's manager, M. Tennett



and Ms. Romaniello, but was not returned to her previous work
station.

The followi ng day, plaintiff conplained to M.
Romaniell o that she was in a lot of pain. M. Romaniello told
plaintiff that she should go hone and nmake an appoi ntnent wth
Dr. Kozin. On February 4, 1999, a physical therapist exam ned
plaintiff's work station and ordered a new keyboard tray for her
desk. On February 5, 1999, plaintiff met wwth Dr. Kozin who
wote a note permtting her to type and indicating that she
should return to her old workstation. She did so on February 8,
1999 but was unsatisfied. The file cabinet was too high, the
chair was too big for her body and she had to reach to type
because the arnrests prevented the chair from being pulled in.
Plaintiff never received a sliding keyboard tray. On February
12, 1999 plaintiff conplained to Ms. Tennett and Ms. Moore of
unbearable pain. M. Tennett told plaintiff that she should see
her own doct or.

Shirley Plumer, a friend of plaintiff, called an
orthopedi st, Dr. Thomas Mackell, to nmake an appoi ntnent for her
on February 15, 1999. After examning plaintiff, Dr. Mackel
concl uded that she did not have tendinitis and referred her to a
neurologist, Dr. WlliamWggins. Plaintiff was exam ned on
February 23, 1999 by Dr. Wggins to whomit appeared she had

carpal tunnel syndrome. After further testing on March 4, 1999,



Dr. WIliam Wggins diagnosed plaintiff with reflex synpathetic
dystrophy. Plaintiff has not worked since. She has visited
"countl ess" doctors and therapists to address her condition.

The ADA incorporates the renedies and procedures in
Title VII of the Cvil R ghts Act of 1964. See 42 U S.C
§ 12117(a). To maintain a suit against an enpl oyer under the
ADA, a plaintiff "nust first file a charge of discrimnation with
t he Equal Enpl oynent Opportunity Conm ssion (EEOCC) and receive a

right to sue letter." Reddinger v. Hospital Central Services,

Inc., 4 F. Supp. 2d 405, 409 (E.D. Pa. 1998). 1In a deferral or
wor k- sharing state such as Pennsyl vania, the plaintiff has 300
days fromthe date of the alleged discrimnation in which to file

an adm nistrative charge. See Oshiver, 38 F.3d at 1385. To

mai ntain a claimunder the PHRA, a plaintiff nmust first have
filed an adm nistrative conplaint wth the Pennsyl vani a Human
Rel ati ons Conm ssion within 180 days of the alleged act of

discrimnation. See 43 Pa. C.S.A § 959(g); Wodson v. Scott

Paper Co., 109 F.3d 913, 925 (3d Cr.), cert. denied, 522 U S

914 (1997); Vincent v. Fuller, 616 A 2d 969, 971 (Pa. 1992).

It is clear fromher conplaint that plaintiff first
filed an adm ni strative conplaint nore than fifteen nonths after
the last alleged act of discrimnation, well beyond the
respective time limts. |In the conplaint, plaintiff asserts that

her clainms "are nonetheless tinmely due to the doctrine of



equitable tolling." Plaintiff does not further el aborate and now
contends that nerely invoking the doctrine is sufficient to
survive a notion to dismss. It is not. The doctrine is not a
talisman or mantra nerely to be recited. A plaintiff nust allege
facts which, taken as true, are sufficient to show the doctrine

may be applicable. See Oshiver, 38 F.3d at 1391-92.

Plaintiff alternatively seeks | eave to anend to all ege
facts to show the applicability of the doctrine. The pertinent
facts set forth in the proposed anendnent are as foll ow

Plaintiff engaged an attorney to pursue a workers
conpensation claimin the spring of 1999. He continued to
represent her through m d-2000. At a neeting on May 5, 1999,
plaintiff sought her attorney's advice about asserting a claim
agai nst defendants for failure to accommodate her condition by
providing a new work station. He advised her that she did not
have a viable failure to acconmodate cl ai mwhi ch advice she
characterizes as "negligent." Plaintiff's condition becane
progressively worse. She was in severe pain "as a result of
advanced carpal tunnel syndrone and regi onal conplex pain
syndrone." She was unable to drive an autonobil e when "her upper
| eft quadrant was rendered i nmobile" and unable to pl ace

tel ephone calls with a system of typing she had utilized because



of her hearing loss.?2 Plaintiff concludes that because of the
negl i gent advice of her prior attorney and her physical condition
she "was effectively prevented fromconsulting with other counsel
and fromtinely asserting her legal rights."

Leave to anend is generally granted absent undue del ay,
bad faith or dilatory notive, repeated failure to cure
deficiencies by anendnents previously all owed, undue prejudice or

futility. See Foman v. Davis, 371 U S 178, 182 (1962); In re

Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1434 (3d Cir.

1997); Jablonski v. Pan Am Wrld Airways, Inc., 863 F.2d 289,

292 (3d Cr. 1988); Howze v. Jones & Laughlin Steel Corp., 750

F.2d 1208, 1212 (3d Cr. 1984); Wndsor Card Shops v. Hall mark

Cards, 957 F. Supp. 562, 571 (D.N. J. 1997). Leave to anend is
properly denied for futility where the proposed cl ai mwould be

barred by an applicable statute of limtations. See Mackensworth

v. S.S. Anerican Merchant, 28 F.3d 246, 251 (2d Cr. 1994);

Jabl onski, 863 F.2d at 292; Marx v. Centran Corp., 747 F.2d 1536,

1551 (6th Gr. 1984); daziers and d ass Wrkers Union Local No.

252 Annuity Fund v. Janney Montgonery Scott, Inc., 155 F.R D. 97,

100-01 (E.D. Pa. 1994).

2 The latter allegation does not appear in plaintiff's
proposed amendnent but rather is stated in her brief. The court
will assunme that this could be properly alleged and will consider
the statement as if it were. Plaintiff does not claimthat
defendants failed to acconmodat e her hearing inpairnent which
predat es her enploynment with them

8



The tinme limtations for filing a conplaint are
anal ogous to a statute of limtations and thus subject to

equitable tolling. See Gshiver, 38 F.3d at 1387. These

requi renents, however, have been established by Congress and are
"not to be disregarded by courts out of a vague synpathy for

particular litigants." Baldwn County Welcone Ctr. v. Brown, 466

U S 147, 152 (1984). "[I]n the absence of a recogni zed
equi tabl e consideration, the court cannot extend the limtations

period by even one day." Mosel v. Hills Dep't Store, Inc., 789

F.2d 251, 253 (3d Cir. 1986) (citations omtted). Equitable
tolling is "a renmedy available only sparingly and in

extraordinary situations."” Robinson v. Dalton, 107 F.3d 1018,

1023 (3d Gir. 1997).

Equitable tolling may be appropriate where the
def endant has actively msled the plaintiff regarding her cause
of action, where the plaintiff has in sone extraordi nary way been
prevented from asserting her rights or where she has mi stakenly

asserted her rights in the wong forum See Lake v. Arnold, 232

F.3d 360, 370 n.9 (3d Cr. 2000); Oshiver, 38 F.3d at 1387. A
plaintiff seeking to equitably toll a statute of |imtations nust
al so show that she exercised reasonable diligence in pursuing her

claim See New Castle County v. Halliburtun NUS Corp., 111 F.3d

1116, 1126 (3d Cr. 1997); Scary v. Philadel phia Gas Wrks, 202

F.R D. 148, 153 (E.D. Pa. 2001). The burden is on a plaintiff to



justify equitable tolling. See Boos v. Runyon, 201 F.3d 178, 185

(2d Cir. 2000); Byers v. Follner Trucking Co., 763 F.2d 599, 600-

01 (3d Cr. 1985). Plaintiff contends that due to her attorney's
negl i gence and her physical condition she "was prevented from

tinely asserting her rights in an extraordinary way."

Carpal tunnel syndrome or a simlar condition resulting
inlimtation of repetitive notion is not a disability under the

ADA unless it substantially limts one's ability to performa

wi de range of jobs or other major life activity. See Celabert-

Ladenheimv. Anerican Airlines, Inc., 252 F.3d 54, 60 (1st Cir.

2001); Price v. Marathon Cheese Corp., 119 F.3d 330, 336 (5th

Cr. 1997); Helfter v. United Parcel Service, Inc., 115 F. 3d 613,

617-18 (8th Cr. 1997); MKay v. Toyota Motor Mg. USA, Inc., 110

F.3d 369, 373 (6th Cr. 1997). \Whether a particular person is
di sabl ed, however, necessarily requires an individualized

assessnent. See Sutton v. United Airlines, Inc., 527 U S. 471,

482 (1999).

One may reasonably infer fromplaintiff's proffered
al | egations that counsel's assessnment of the viability of an ADA
cl ai mwas cursory and may have been erroneous which, for purposes
of the instant notion, the court will assunme to be so.
Nevert hel ess, attorney error or negligence does not warrant

equitable tolling. See Smaldone v. Senkowski, 273 F.3d 133, 138

(2d Gr. 2001); Fahy v. Horn, 240 F.3d 239, 244 (3d Cr. 2001);

10



South v. Saab Cars USA, 28 F.3d 9, 12 (2d Cr. 1994); Reifinger

V. Nuclear Research Corp., 1992 W. 368347, *2 (E.D. Pa. 1992).

Equitable tolling nay be justified in extrene cases of attorney
m sbehavi or such as outright abandonnent of a client after
undertaking representation or affirmatively m srepresenting to
the client that a case is being prosecuted when it is not. See

Seitzinger v. Reading Hosp. and Medical Center, 165 F.3d 236,

240-41 (3d Gr. 1999). Plaintiff, however, has identified no
reported opinion in which a court found that a limtations period
could be tolled fromthe tinme an attorney erroneously advised a
plaintiff she did not have a good claimuntil she found an
attorney who advised her that she did.® An attorney's failure
adequately to assess the nerits of a putative claimis garden
vari ety negligence and does not deter a diligent plaintiff from

seeki ng a second opi nion.*

3 There is recourse for a |l oss proxi mately caused by
erroneous advice of an attorney given negligently, in disregard
of settled principles of |aw or w thout undertaking a neasure of
research sufficient to allow the recipient to make an i nforned
decision. It is a malpractice action. See, e.qg., MMhon v.
Shea, 657 A 2d 938, 940 (Pa. Super. 1995); Collas v. @Grnick, 624
A . 2d 117, 120-21 (Pa. Super. 1993).

“ Plaintiff was not ignorant of the substance and procedures
of the ADA and PHRA. She had filed an adm nistrative charge and
| awsuit agai nst her previous enployer under these statutes for,
inter alia, failure to accommodate another disability and
retaliating against her for requesting such accommobdati on. See
Buckal ew v. Anerican Travellers Corp., E.D. Pa., Gv. No. 97-
2996.

11



Plaintiff contends that her physical condition,
however, prevented her fromconsulting wth other counsel and
tinely asserting her clainms. The court does not nmean to mnim ze
the pain and limtations plaintiff avers she was experiencing.
Plaintiff herself, however, acknow edges that during the
limtations period she made "countl ess" visits to doctors and
pursued a workers conpensation claim One cannot reasonably find
fromplaintiff's proffered all egations that she was incapabl e of
al so consulting with other counsel during this period. |ndeed,
plaintiff did secure counsel who filed an adm nistrative
conplaint on May 19, 2000 during the period she alleges she was

in severe pain and partially inmobilized.

The court cannot conscientiously conclude that the
factual allegations proffered by plaintiff satisfy the stringent
standards for equitable tolling. Defendants' notion will thus be

granted. An appropriate order will be entered.

12



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANI ELLE BUCKALEW : ClVIL ACTI ON
V.
EBI COMPANI ES and ORI ON CAPI TAL NO. 01-3232
ORDER
AND NOW this day of June, 2002, upon

consi deration of defendant's Mtion to Dismss (Doc. #7) and
plaintiffs' response thereto, consistent with the acconpanyi ng

menorandum | T IS HEREBY ORDERED t hat said Motion is GRANTED and

t he above action is DI SM SSED.

BY THE COURT:

JAY C. VWALDMAN, J.



